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Inputs on General framework, Guiding principles and Overall structure of the legally binding instrument (LBI) on the human rights of older persons

Japan Support Centre for Activity and Research for Older Persons

　In 2022, Japan Support Centre for Activity and Research for Older Persons have adopted the “Japanese Declaration of Human Rights of Older Persons (JDHRO)"[footnoteRef:1] through the proactive efforts and participation of older persons in Japan, based on the Constitution of Japan, the international progress in guaranteeing the human rights of older persons, and the discussions and accumulated knowledge of the UN Open-Ended Working Group on Aging.  [1:  http://nihonkouren.jp/pdf/pamphlet_eng_2023.pdf] 

We strongly urge the government of Japan to base its legislation and make policies on the ideas, principles and rules set forth in this Japanese Declaration of Human Rights of Older Persons.

　We believe that the contents of this Japanese Declaration of Human Rights of Older Persons (JDHRO) should be taken into consideration, when the UN Intergovernmental Working Group proceeds with drafting the Convention on the human rights of older persons.


A. Key question 1: What General framework should guide the international legally binding instrument (LBI) on the human rights of older persons?

(1)  Emphasizing the importance and meaning of human rights 
Older persons are the subjects of enjoyment of human rights, as equal as the other age groups. All human rights must be guaranteed to older persons. Therefore, the treaty should clearly show "The Meaning of Guaranteeing Human Rights" at the beginning of it.
It should be emphasized that human rights are fundamental rights of human beings that cannot be taken away, and the obligation to guarantee human rights must be imposed on the State. The underlying principle of human rights is the dignity of human beings, as enshrined in UN treaties such as the Universal Declaration of Human Rights and the International Covenant on Human Rights. The guarantee of human rights for all also consists of the foundation of international peace, which is the goal of United Nations.
The following contents should be included in the treaty, in our view:

Basic human rights (human rights) are the rights without which one cannot live as a human. The principle of basic human rights lies in dignity for all humans. Dignity, in its essence, means that all people are equal in value, irreplaceable, and can make decisions for themselves. Dignity can only be guaranteed if human rights are fully guaranteed.
（The Preamble, JDHRO）
The following points are particularly important in ensuring that human rights are guaranteed.
1, Human rights shall be the supreme rights.
2, The State and local governments have an obligation and responsibility to ‘guarantee’ human rights.
They shall never deny the rights of the people by providing ‘public help’ that remains only as supplemental support or assistance, nor do they demand self-restraint, self-protection, self-help, mutual help on its people.
3, Right of review can be exercised against violations and deprivations of human rights to nullify the legislation, administration and judiciary (judgement) .
4, Taxes must be used to guarantee human rights.
5, Human rights are fruits of the struggle of man and are guaranteed to this and future generations as permanent rights to be held for all time inviolate. These rights must remain inviolate.
(CHAPTER I: The Meaning of Guaranteeing Human Rights, JDHRO)

(2)  Present appropriate view of older persons
Older persons are not merely objects of protection or charity. They are subjects of human rights, just like people of all ages, and are valuable members of society and important contributors who maintain their human dignity and independence throughout their lives, make their own decisions, and continue to participate in society. The treaty should clearly describe the appropriate way of view to older persons at the outset of the convention, from our view.
Historically, older persons have tended to be disregarded and discriminated against, viewed as having already retired, whose abilities have declined, and who are no longer useful to society. Similarly, past UN initiatives have tended to view older adults merely as objects of protection or within the context of economic development.
We believe it is necessary to clearly state, in the preamble or elsewhere, that older persons are subjects of human rights and are active and valuable beings, rather than viewing them in past way.

B. Key questions 2: What core principles should underpin the legally binding instrument on the human rights of older persons?

　As indicated by the UN Principles for Older Persons in 1991 and the Japanese Declaration of Human Rights of Older Persons (JDHRO), we believe that at least five values—dignity, independence, participation, care, and self-fulfillment—should be established as fundamental principles.

Basic Principles
The following five principles shall be the basis for guaranteeing all human rights for older persons and for planning and implementing of all systems and measures related to older persons.
Dignity  Each person is equal in value and respected as an irreplaceable existence.
Independence  Living a life based on autonomous self-determination, free from physical and mental control of others, with adequate services from family, community, state and local authorities.
Participation  Being able to engage and influence all aspects of society as a member of society.
Care  Adequate guarantees of health care, long-term care, income, culture, and learning necessary to maintain dignity and independence.
Self-fulfilment  The ability to develop and pursue one's full potential throughout one's life.
（CHAPTERⅡ: Basic Principles, JDHRO）

Furthermore, we believe it is necessary to explicitly prohibit discrimination based on eugenic ideology, particularly ageism. Age discrimination exists in normal social life, and in emergency situations, it becomes even more apparent, often accompanied by intersectional discrimination. By explicitly prohibiting age discrimination, it becomes possible to address discrimination that is deeply rooted in society.
It should also be made clear that Older Persons must be guaranteed right to access to justice and their human rights must be thoroughly protected.


C.  Key questions 3: What overall structure or architecture should the legally binding instrument (LBI) on the human rights of older persons adopt?

As overall structure of the legally binding instrument should include a preamble, definitions, basic principles, general obligations of the State, specific human rights guaranteed to older persons, and implementation provisions.
Preamble should be included “the Meaning of Guaranteeing Human Rights”,” Older persons as subject of all human rights”, “the appropriate view of older persons”, and the clearly prohibition of age discrimination (ageism)."
The basic principles should show those five concepts, as mentioned above, as the fundamental principles of the treaty: Dignity, Independence, Participation, Care, Seil-fulfilment. The prohibition of age discrimination (ageism), thorough access to justice and protection of all human rights for older persons should be clearly included, too.

General obligations of the State should be clearly stated that State has the ultimate obligation for ensuring the human rights of older persons. It should also contain that private businesses have responsibility to respect human rights of older persons, and it is obligation of State to ensure that businesses to compliance all human rights of older persons.
　Among the obligations of State and local governments to guarantee human rights is the obligation to prioritize the use of resources for that purpose, and in particular, to make necessary financial expenditures.

Obligations and Responsibility of the State, Local Governments and Businesses
1 The State has the ultimate obligation and responsibility for ensuring the human rights of older persons.
2 The national and local governments shall aim for the realization of this Declaration, as the basis of their policies.
3 Businesses also have a responsibility to act on the basis of this Declaration, eradicate discrimination and guarantee human rights.
4 The financial resources for the guarantees of human rights for older persons shall, in principle, be borne by the state, local governments and businesses. It is unacceptable to impose high costs on older persons that prevent them from living in dignity.
（CHAPTER Ⅳ: JDHRO）
As specific human rights which should be guaranteed to older persons in the Convention are at least the 23 types of human rights defined in JDHRO, f ex.

Human Rights Guaranteed to Older Persons
1 Prohibition of discrimination based on age, and equitably guaranteeing rights of older persons, such as female older persons, who are more vulnerable to discrimination
2 Right to life and dignity, 
3 Right to independence and autonomy, 
4 Right to active and full participation in society,
5 Right to physical freedom and safety, freedom from any kind of violence and abuse
6 Right not to be treated in a cruel and inhumane manner
7 Right to freedom of thought and religion
8 Right to freedom of expression and opinion, and access to information
9 Right to privacy and honor
10 Right to an adequate standard of living, the right to social security
11 The right to the enjoyment of the highest standard of health
12 Right to Long-term care and the rights of Caregivers
13 Right to Work
14 Right to Education
15 The right to enjoyment of the benefits of culture and science
16 Right to Recreation, leisure and sports
17 Right to Housing and a healthy environment
18 Right to transportation, freedom of movement, and accessibility to Buildings
19 Right to property,
20 Right to political participation, administrative participation, judicial participation and social participation
21 Right to freedom of association and assembly
22 Rights in situations of disasters and emergencies
23 Right to request a review and access to court
( CHAPTER Ⅲ: Human Rights Guaranteed to Older Persons, JDHRO)

In addition, "Equal recognition before the law, which stipulated in article 12 of the Convention on the Rights of Persons with Disabilities, should also be explicitly set out in the treaty on human rights of older persons.

Implementation provisions should include provisions for establishing a treaty body specifically for the Convention on older persons and to continuously monitor the implementation of the treaty in each country. State must be obligated to submit reports and other actions upon request from the treaty body. In addition, it is essential to develop an optional protocol to establish a treaty-based individual complaint mechanism.
The monitoring procedures should also include provisions to guarantee the participation of civil society organizations in those procedures.
In order to make the human rights guarantees set forth in the Convention effective, it is essential that each State establishes a National Human Rights Institution (NHRI), independent from the government, and that NHRI fulfills its role. We insist that the treaty stipulates the establishment of NHRI as the obligation for each State.
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